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(5) Provides for notice to the public
of proposed projects and activities and
for the opportunity to comment on al-
ternatives and to examine environ-
mental review documents. For projects
or activities determined by the State
to be controversial, a public hearing
must be held.

(e) Categorical exclusions (CEs). A
State may identify categories of ac-
tions which do not individually, cumu-
latively over time, or in conjunction
with other actions have a significant
effect on the quality of the human en-
vironment and which the State will ex-
clude from the substantive environ-
mental review requirements of its
SERP. Any procedures under this para-
graph must provide for extraordinary
circumstances in which a normally ex-
cluded action may have a significant
environmental effect.

(f) Environmental reviews for vrefi-
nanced projects or reimbursed project
costs. A State must conduct an environ-
mental review which considers the im-
pacts of a project based on conditions
of the site prior to initiation of the
project. Failure to comply with the en-
vironmental review requirements can-
not be justified on the grounds that
costs have already been incurred, im-
pacts have already been caused, or con-
tractual obligations have been made
prior to the binding commitment.

(g) EPA approval process. The RA
must review and approve any State
“NEPA-like” and alternative proce-
dures to ensure that the requirements
for Tier I and Tier II environmental re-
views have been met. The RA will con-
duct these reviews on the basis of the
criteria for evaluating NEPA-like re-
views contained in Appendix A to this
subpart.

(h) Modifications to approved SERPs.
Significant changes to State environ-
mental review procedures must be ap-
proved by the RA.

§35.3585 Compliance assurance proce-
dures.

(a) Causes. The RA may take action
under this section and the enforcement
provisions of the general grant regula-
tions at 40 CFR 31.43 if a determination
is made that a State has not complied
with its capitalization grant agree-
ment, other requirements under sec-

Pt. 35, Subpt. L, App. A

tion 1452 of the Act, this subpart, or 40
CFR part 31 or has not managed the
DWSRF program in a financially sound
manner (e.g., allows consistent and
substantial failures of loan repay-
ments).

(b) RA’s course of action. For cause
under paragraph (a) of this section, the
RA will issue a notice of non-compli-
ance and may Dprescribe appropriate
corrective action. A State’s corrective
action must remedy the specific in-
stance of non-compliance and adjust
program management to avoid non-
compliance in the future.

(c) Consequences for failure to comply.
(1) If within 60 days of receipt of the
non-compliance notice a State fails to
take the necessary actions to obtain
the results required by the RA or fails
to provide an acceptable plan to
achieve the results required, the RA
may suspend payments until the State
has taken acceptable actions. Once a
State has taken the corrective action
deemed necessary and adequate by the
RA, the suspended payments will be re-
leased and scheduled payments will re-
commence.

(2) If a State fails to take the nec-
essary corrective action deemed ade-
quate by the RA within 12 months of
receipt of the original notice, any sus-
pended payments will be deobligated
and reallotted to eligible States. Once
a payment has been made for the Fund,
that payment and cash draws from that
payment will not be subject to with-
holding. All future payments will be
withheld from a State and reallotted
until such time that adequate correc-
tive action is taken and the RA deter-
mines that the State is back in compli-
ance.

(d) Dispute resolution. A State or an
assistance recipient that has been ad-
versely affected by an action or omis-
sion by EPA may request a review of
the action or omission under general
grant regulations at 40 CFR part 31,
subpart F.

APPENDIX A TO SUBPART L—CRITERIA
FOR EVALUATING A STATE’S PRO-
POSED NEPA-LIKE PROCESS

The following criteria will be used by the
RA to evaluate a proposed SERP:
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(A) Legal foundation. Adequate documenta-
tion of the legal authority, including legisla-
tion, regulations or executive orders and/or
Attorney General certification that author-
ity exists.

(B) Interdisciplinary approach. The avail-
ability of expertise, either in-house or other-
wise, accessible to the State agency.

(C) Decision documentation. A description of
a documentation process adequate to explain
the basis for decisions to the public.

(D) Public notice and participation. A de-
scription of the process, including routes of
publication (e.g., local newspapers and
project mailing list), and use of established
State legal notification systems for notices
of intent, and criteria for determining
whether a public hearing is required. The
adequacy of a rationale where the comment
period differs from that under NEPA and is
inconsistent with other State review periods.

(E) Alternatives consideration. The extent to
which the SERP will adequately consider:

(1) Designation of a study area comparable
to the final system;

(2) A range of feasible alternatives, includ-
ing the no action alternative;

(3) Direct and indirect impacts;

(4) Present and future conditions;

(5) Land use and other social parameters
including relevant recreation and open-space
considerations;

(6) Consistency with population projections
used to develop State implementation plans
under the Clean Air Act;

(7) Cumulative impacts including antici-
pated community growth (residential, com-
mercial, institutional, and industrial) within
the project study area; and

(8) Other anticipated public works projects
including coordination with such projects.

Subpart M—Grants for Technical
Assistance

AUTHORITY: 42 U.S.C. 9617(e); sec. 9(g), E.O.
12580, 52 FR 2923, 3 CFR, 1987 Comp., p. 193.

SOURCE: 656 FR 58858, Oct. 2, 2000, unless
otherwise noted.

GENERAL

§35.4000 Authority.

The Environmental Protection Agen-
cy (“EPA”) issues this subpart under
section 117(e) of the Comprehensive En-
vironmental Response, Compensation,
and Liability Act of 1980 (CERCLA), as
amended, 42 U.S.C. 9617(e).

40 CFR Ch. I (7-1-10 Edition)

§35.4005 What is a Technical Assist-
ance Grant?

A Technical Assistance Grant (TAG)
provides money for your group to ob-
tain technical assistance in inter-
preting information with regard to a
Superfund site. EPA awards TAGs to
promote public participation in deci-
sion making at eligible sites. A TAG
allows your group to procure inde-
pendent technical advisors to help you
interpret and comment on site-related
information and decisions. Examples of
how a technical advisor can help your
group include, but are not limited to:

(a) Reviewing preliminary site as-
sessment/site investigation data;

(b) Participating in public meetings
to help interpret information about
site conditions, proposed remedies, and
the implementation of a remedy;

(c) Visiting the site vicinity periodi-
cally during cleanup, if possible, to ob-
serve progress and provide technical
updates to your group; and

(d) Evaluate future land use options
based on land use assumptions found in
the ‘‘remedial investigation/feasibility
study.”

§35.4010 What does this subpart do?

This subpart establishes the pro-
gram-specific regulations for TAGs
awarded by EPA.

§35.4011 Do the general grant regula-
tions for nonprofit organizations
apply to TAGs?

Yes, the regulations at 40 CFR part 30
also apply to TAGs. 40 CFR part 30 es-
tablishes uniform administrative re-
quirements for Federal grants and
agreements to institutions of higher
education, hospitals, and other non-
profit organizations. Because EPA
awards TAGs to nonprofit organiza-
tions, 40 CFR part 30 applies to all
TAGs.

§35.4012 If there appears to be a dif-
ference between the requirements
in 40 CFR part 30 and this subpart,
which regulations should my group
follow?

You should follow the regulations in
40 CFR part 30, except for the following
provisions from which this subpart de-
viates:

(a) 40 CFR 30.11, Pre-Award Policies;
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